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Conpl ai nant

Docket SE-11139
V.
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Joyce Capps at the concl usion
of an evidentiary hearing held in this matter on March 26, 1991.1
In that decision, the law judge affirned in its entirety an
order of the Adm nistrator suspendi ng respondent's nechanic

certificate for 20 days. The order all eged:

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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1. You hold Mechanic Certificate Nunber 503305046 with
Airframe and Power pl ant ratings.

2. On March 30, 1989, you signed the airworthiness
release for civil aircraft N304EA, an L-1011, and
approved the aircraft for return to service.

3. At the tinme you nmade the aforesaid entry, severa
di screpancies listed on the non-routine worksheet for
N304EA had not been correct ed.

4. The Air Specialties Corporation [respondent's

enpl oyer] Manual requires that all discrepancies be

cl eared before the airworthiness release is signed.
By reason of the foregoing circunstances, you violated
Section 43.13(a) of the Federal Aviation Regulations [14
C.F.R 43.13 (a)?], in that you failed to use methods,
techni ques, and practices prescribed in the current

manuf acturer's mai ntenance nanual, or other nethods,
techni ques, and practices acceptable to the Adm nistrator.

For the reasons discussed below, we will grant respondent's
appeal and reverse the initial decision and the order of
suspensi on.

The pertinent facts are largely undi sputed. On the norning

of March 30, 1989, two FAA airworthiness inspectors perfornmed a

2 Section 43.13(a) provides:
843.13 Performance rules (general).

(a) Each person perform ng mai ntenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the methods, techniques, and practices
prescribed in the current manufacturer's mai ntenance nmanual
or Instructions for Continued Al rworthiness prepared by its
manuf acturer, or other nethods, techniques, and practices
acceptable to the Adm nistrator, except as noted in 8§ 43.16.

He shall use the tools, equipnent, and test apparatus
necessary to assure conpletion of the work in accordance
W th accepted industry practices. |If special equipnment or
test apparatus is recommended by the manufacturer invol ved,
he nust use that equi pnment or apparatus or its equival ent
acceptable to the Adm nistrator.
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ranp i nspection of an L-1011 aircraft |located at the M nneapolis
Airport and operated by Air Specialties Corp (a Part 121 carrier
al so known as Air Anerica). One of those inspectors, Oin
Quinnell, testified that they presented the conpany's |ead
mechanic with a list of 15 di screpancies they had found (Exhi bit
A-1), and told himto wite themup according to conpany
procedures. According to Inspector Quinnell, by this he neant
that the discrepancies should be docunented on the conpany's
"non-routine" worksheet and then be either repaired or properly
deferred. (Tr. 16-7.)

The nechanic's actions after this point are unclear but the
aircraft log shows that a daily inspection of the aircraft was
signed of f as acconplished, and one di screpancy (inoperative
snoke detector in a lavatory) was | ogged and deferred.

Subsequent devel opnents (as di scussed bel ow) reveal ed that sone,
but not all, of the other discrepancies discovered during the
ranp i nspection were repaired.

Respondent, who served as flight engi neer on the subject
aircraft, testified that the nechanic told himthat all of the
di screpancies resulting fromthe FAA s ranp inspection had been
"cleared."” (Tr. 59-60.) Although he did not show respondent any
paperwork pertaining to those di screpancies, he described sone of
them (Tr. 61.) Respondent testified that he "doubl e checked"

those itens and, finding the results satisfactory,?® signed the

% Al'though not relevant to our disposition of this appeal,
we note, as did the law judge (Tr. 62-3), that sonme of the itens
the mechanic told respondent had been corrected, appear in fact
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airworthiness release in the aircraft log.” (See Exhibit A-4.)
The aircraft then made its planned flight to Las Vegas, Nevada.

The inspectors returned to the Mnneapolis airport later in
the day and saw the aircraft taxiing out for takeoff. They
call ed ahead to FAA safety inspectors in Las Vegas, and asked
themto ranp check the aircraft upon its arrival. They sent the
Las Vegas inspectors, by facsimle, the list of discrepancies
they had conpiled that norning. The ranp check in Las Vegas
reveal ed that sone of those discrepancies had been repaired, but
many had not been corrected. |In Inspector Quinnell's opinion, as
many as six of the uncorrected discrepancies rendered the
aircraft unairworthy.?

After the aircraft returned to M nneapolis that night,
| nspector Quinnell talked with the conpany nechanic, who showed
hi m t he non-routi ne worksheets he had prepared sonetinme that
day.® (See Exhibit A-3.) Those worksheets docunented 13 of the
(..continued)
not to have been fixed or properly deferred. (See Tr. 61 and
Exhibit A-2.) A separate enforcenent action is apparently being
pur sued agai nst the mechanic. (Tr. 54-5.)

* Respondent, in addition to his role as a flight
crewrenber, was also a certificated nechanic with an Airfranme and
Power pl ant rating, and was thus authorized to sign the
airwort hiness rel ease. Conpany policy apparently allowed, if not
encouraged, flight engineers to sign the airworthiness rel ease
portion of the aircraft log. (Tr. 41, 55.)

> Specifically, he cited: a broken seal on a first aid kit;
four mssing life vests; sonme mssing "fasten seat belt"”
pl acards; a possibly inoperative snoke detector in a |lavatory;
two overhead storage bins not |ocking; and a broken trash
container. (Tr. 29-30.)

® Although Inspector Quinnell testified that he saw sone
non-routi ne worksheets in the aircraft cabin that norning during
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15 di screpancies on the inspectors' original list, but showed no
corrective action taken for eight of those.” It was the
exi stence of these open discrepancies, the Adm nistrator all eged
in his conplaint, which rendered respondent’'s signing of the
ai rwort hiness rel ease inproper, and in violation of section
43.13(a). The law judge agreed, finding that if respondent had
"demanded to see the avail abl e paper work, he would have known

that there were open discrepancies,” sone of which rendered
the aircraft unairworthy. (Tr. 74.)

On appeal, respondent argues that (1) section 43.13(a) is
not applicable to this case in that he did not perform any
mai nt enance within the neaning of that section; (2) he had no
duty to seek out non-routine worksheets that m ght not even have
existed at the tinme he signed the rel ease, but rather was only
required to examne the aircraft | ogbook -- which showed no open
di screpancies -- in order to determ ne whether all discrepancies
(..continued)
his inspection (Tr. 36), these could not have pertained to the
di screpanci es which were di scovered during that inspection, since
t hose wor ksheets obvi ously coul d not have been prepared until
sonetinme after the inspection. Contrary to the |aw judge's
assunption that the pertinent worksheets were "available" to
respondent (Tr. 74), there is no evidence in the record that
respondent had access to the non-routine worksheets which
pertained to the discrepancies discovered during this inspection,
or that they even existed, at the tinme respondent signed the
ai rwort hiness rel ease. |Indeed, the fact that the nmechanic had
t hose wor ksheets (showi ng sone itens still uncorrected) in his
briefcase at the end of the day (Tr. 54) suggests that they were
not even on board the aircraft when it took off from M nneapolis.

" A subsequent version of that same set of worksheets,
obtai ned by the FAA the follow ng day, shows that corrective

action was eventually recorded for all the discrepancies |isted.
(See Exhibit A-6.)
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had been cl eared before signing the airworthiness rel ease; and
(3) he was not properly notified of the discrepancies discovered
in the FAA's ranp inspection, or that any of those di screpancies
remai ned open at the tinme he signed the airworthiness rel ease,
because the FAA's findings, although "informally" reported to the
conpany's | ead nechanic, a) were never formalized in an official
"Condition Notice" and, b) (save one) were not entered by the
| ead nmechanic in the aircraft |ogbook, as required.® Because we
agree with the respondent that section 43.13(a) is not applicable
to this case, we need not resolve the issues presented by his
other two argunents.®

We find no sound basis for concluding that respondent's
signing of the airworthiness release in effect nade hima
guarantor of the adequacy of the work perforned by the nechanic
whose job it was to neet the performance standards in section
43.13(a).® This is not to say that signing such a release with

know edge of unresolved di screpancies would not raise an issue as

8 The Administrator has filed a reply brief opposing
respondent’' s appeal.

° Respondent has attached to his brief excerpts fromtwo FAA
Orders (2150. 3A and 8300. 10) which were not offered or admtted
into evidence. Although the Adm nistrator does not object to, or
nove to strike, these docunents, we have not considered themin
our disposition of this case.

% The conpany operations manual provides that the signature
of a nmechanic who (unlike respondent in this case) has taken
corrective action with regard to di screpancies, constitutes the
certification required under 14 C F. R 121.709(b)(2), essentially
stating that the work was properly perfornmed. (Exhibit A-5,

p. 2.) The Adm nistrator does not argue that this provision was
applicable to respondent’'s signature in this case.
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to a crewrenber's accountability under sone other regulation, for
exanple 14 CF. R 91.7(a) (prohibiting operation of an
unairworthy aircraft), not charged here. At the sane tine, we
are not persuaded that respondent's sign off, pursuant to conpany
policy, constituted "mai ntenance, alteration, or preventive
mai nt enance, " as those terns are used in section 43.13(a).

We recogni ze that "maintenance" is defined to include
"“inspection" (see 14 CF.R 1.1). Nevertheless, we do not read
respondent's duty, under the conpany operations manual, to "check
that all discrepancies are properly cleared" before signing the
ai rworthiness rel ease (see Exhibit A-5 p. 2) to have inposed on
hi mthe obligations of an inspecting nmechanic. W note that in

Adm nistrator v. Alphin, 3 NTSB 3600 (1981), which the

Adm nistrator cites in support of his position that respondent
shoul d have inspected the aircraft before signing the

ai rwort hiness rel ease, the respondent was acting pursuant to his
i nspection authorization, a rating which respondent in this case
does not even hold. Furthernore, the conplaint in this case
contains no allegation, or even any inplication, that respondent

perfornmed an inproper inspection.!

1 Aside fromthe absence of support in the record for the
Adm nistrator's proposition that the word "check"” should be read
to include "inspect," we nmust reject the Adm nistrator's position
sinply because it is inconsistent wwth the terns of his
conplaint. Furthernore, even if the conplaint had all eged a
faulty inspection, we are doubtful that such a charge could be
sustained on this record. W do not think that respondent's
"doubl e checki ng" of sone of the | ead nechanic's work constitutes
the sort of inspection that would be consi dered "nmai nt enance"
under section 43.13(a).
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In sum because the regul ation which respondent is charged
with violating does not apply to his allegedly inproper conduct
(signing of the airworthiness release), the Adm nistrator's order

cannot stand.

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent's appeal is granted;
2. The initial decision is reversed; and

3. The Admnistrator's order of suspension is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



